
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHlNGTON, D.C. 20554 

ln the Matter of 

Petition of Virtuox, Inc. for Retroactive Waiver 
Of 47 C.F.R. §64.1200(a)(4)(iv) 

) 
) 
) 
) 
) 

CG Docket No. 02-278 

CG Docket No. 05-338 

PETITION FOR RETROACTIVE \VAIVER 

Pursuant to Section 1.3 of the Commissions' Rules, 47 C.F.R. § 1.3, and Paragraph 30 of 

the Commission's Order, CG Docket Nos. 02-278, 05-338, FCC 14-164 (rel. Oct. 30, 2014), 

Petitioner Vi11uox, Inc. ("Petitioner" or aVirtuox"), through its attorneys, respectfully requests that 

the Commission grant a retroactive waiver of the opt-out notice requirement in Section 

64. l 200(a)( 4 )(iv) ofits rules. 

I. INTRODUCTION & BACKGROUND 

Virtuox is a medical technology services company headquartered in Coral Springs, Florida. 

Virtuox provides diagnostic tools and services that assist healthcare professionals and 

organizations diagnose and treat respiratory diseases. 

As the Commission is aware, opportunistic plaintiff attorneys are frequently filing putative 

class action lawsuits seeking windfall recoveries for alleged violations of the Telephone Consumer 

Protection Act's (the "TCPA") prohibition on sending unsolicited facsimile advertisements. These 

putative class action lawsuits oftentimes expose businesses to millions, if not billions, of dollars in 

liability for purported violations of the TCP A that, at best, have a minimal effect on the recipient of 

the facsimile advertisements. The named plaintiffs in such cases often participate in name only, 

deferring entirely to their respective counsel in the hopes of gaining some monetary award to 

compensate them for the nuisance of receiving a facsimile. The plaintiff attorneys, however, reap a 
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windfall sum in attorney fees and costs, in part, for the failure of the businesses to provide opt-out 

notices on facsimiles that their customers have consented to receive. 

Virtuox is currently defending one such TCP A lawsuit. 1 The TCP A lawsuit in which 

Virtuox is currently defending alleges Plaintiff received two unsolicited facsimiles from Virtuox in 

2013. In seeking to represent a nationwide putative class of individuals and entities, Plaintiff 

alleges Virtuox "likely transmitted unsolicited facsimile advertisements to tens of thousands of 

recipients" throughout the United States. See Ex. A~ 21. 

This petition does not seek to have the Commission determine the merit, propriety or 

truthfulness of Plaintiffs claims and allegations or Virtuox's defenses, such as whether Plaintiff or 

any other of the putative class members invited or consented to receive the purported facsimiles at 

issue or whether the purported facsimiles at issue are "advertisements" as contemplated by the 

TCP A. Such determinations are properly left to the consideration of the district court. Rather, 

Virtuox seeks only a limited retroactive waiver from 47 C.F.R. § 64.1200(a)(4)(iv) consistent with 

the retroactive waivers that the Commission has provided to other similarly situated entities. 

A. The Telephone Consumer Protection Act and the Commission's Regulations 

The Telephone Consumer Protection Act ("TCPA") prohibits the use of any telephone, 

facsimile machine, computer, or other device to send an "unsolicited advertisement" to a facsimile 

machine. 47 U.S.C. §227(b)(l)(C). The TCPA was amended in 2005 by the Junk Fax Prevention 

Act ("JFPA"). See Junk Fax Prevention Act of 2005, Pub. L. no. 109-21, 119 Stat. 359 (2005). 

Relevant to the issues raised herein, the JFP A codified an exception to the prohibition for 

companies that send facsimile advertisements to those individuals and entities with whom the 

companies have an established business relationship. See 47 U.S.C. § 227(b)(l)(C)(i). 

1 See Mobility Solutions, LLC, v. Virtuox, Inc.; Docket No. 14-cv-61352-RNS. A true and correct copy is attached 
hereto as Exhibit A. 
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The Commission amended the rules concerning fax transmissions to reflect the changes 

brought about by the JFP A. See Jn re Rules and Regulations Implementing the Telephone 

Consumer Protection Act of 1991, Junk Fax Prevention Act of 2005, CG Docket Nos. 02-278 & 

05-338, Report and Order and Third Order on Reconsideration, 21 FCC Red. 3787 (2006) (the 

"Junk Fax Order"). The Junk Fax Order adopted a rule stating that a facsimile advertisement "sent 

to a recipient that has provided prior express invitation or permission to the sender must include an 

opt-out notice that complies with the requirements in paragraph (a)(4)(iii) of this section." 47 

C.F.R. § 64.1200(a)(4)(iv). However, the Junk Fax Order also contained a footnote that further 

stated "the opt-out notice requirement only applies to communications that constitute unsolicited 

advertisements." Junk Fax Order, 21 FCC Red. at 3810, fn. 154. (Emphasis added). 

B. The Commission's October 30, 2014, Order 

On October 30, 2014, the Connnission issued Order FCC 1-164 (the "Oct. 30 Order") 

regarding the requirement that opt-out notices be provided on facsimile adve1iisements, confirming 

the rules adopted by the Junk Fax Order, regardless of whether the recipient had consented to 

receiving the facsimile. In addition to its findings, and of paramount importance to this petition, the 

Commission granted retroactive waivers of the opt-out requirement to the petitioners to provide 

"temporary relief from any past obligation to provide the opt-out notice to such recipients required 

by [the Commission's] rules." Oct. 30 Order,~ l. 

Specifically, two factors were instrumental to the Commission's determination to grant the 

retroactive waivers. First, the Commission noted the language in a footnote in the Junk Fax Order 

which stated that "the opt-out notice requirement only applies to communications that constitute 

unsolicited advertisements." Junk Fax Order, 21 FCC Red. at 3810, fn. 154; Oct. 30 Order ~ 24. 

Second, the Commission noted the "lack of explicit" notice regarding the new opt-out 

requirement on facsimile adve1iisements transmitted with the prior consent of the recipient. Oct. 
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30 Order if 25. Because confusion resulted from these two special circumstances, the 

Commission also found good cause to grant the retroactive waivers of the rule enunciated in the 

Junk Fax Order, stating: 

The record indicates that inconsistency between a footnote contained in the Junk Fax Order 
and the rule caused confusion or misplaced confidence regarding the applicability of this 
requirement to faxes sent to those recipients who provided prior express pem1ission. 

* * * 
Further, some commenters question whether the Commission provided adequate notice of 
its intent to adopt section 64.1200(a)(4)(iv). Although we find the notice adequate to satisfy 
the requirements of the Administrative Procedure Act, we acknowledge that the notice 
provided did not make explicit that the Commission contemplated an opt-out requirement 
on fax ads sent with the prior express pennission of the recipient. 

*** 
We find that this specific combination of factors presumptively establishes good cause for 
retroactive waiver of the rule. 

Oct. 30 Order, iliI 24-26. 

Given the lack of explicit notice and the contradictory footnote, the Commission found that 

there was a "confusing situation for businesses" which "left some business potentially subject to 

significant damage awards under the TCPA's private right of action or possible Commission 

enforcement." Oct. 30 order, ~ 27. Accordingly, the Commission recognized that the "TCPA's 

legislative history makes clear our responsibility to balance legitimate business and consumer 

interests[,]" and determined that granting the requested retroactive waivers would serve the public 

interest. Id. 

After granting the retroactive waiver to the petitioning parties, the Commission stated that 

"[oJther, similarly situated parties may also seek waivers such as those granted in this Order." Oct. 

30 Order, ir 30. The Commission directed that parties making similar waiver requests make every 

effort to file within six months of the release of the Oct. 30 Order. Id. 

II. VIRTUOX IS SIMILARLY SITUATED AND RESPECTFULLY REQUESTS A 
RETROACTIVE WAIVER OF THE OCT. 30 ORDER 
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A. The Allegations in the TCP A Lawsuit Against Virtuox 

As stated, Virtuox is a detendant in a putative class action lawsuit alleging violations of the 

TCP A, which is currently pending in the United States District Com1 for the Southern District of 

Florida, Mobility Solutions, LLC v. Virtuox, Inc., Docket No. 14-61352-RNS (the "Litigation"). See 

Ex. A. The Plaintiff in the Litigation seeks to recover damages on behalf of itself and others 

similarly situated based on allegations that Virtuox allegedly sent two facsimile transmissions in 

violation of the TCP A. Specifically, Plaintiff has alleged, in part, that the facsimiles do not contain 

opt-out notices that comply with the TCP A. Plaintiff seeks to recover on behalf of all persons who 

received faxes that did not contain the opt-out notice, regardless of whether the recipients had 

provided prior express permission to receive such facsimile transmissions. However, Virtuox has 

asserted in the Litigation that it is not liable under the TCP A because, among other reasons, the 

potential members of the putative class consented to receiving the alleged facsimiles. 

B. Good Cause Exists to Grant Virtuox a Waiver in these Circumstances 

Under section 1.3 of the Commission's rules, the Commission may suspend, revoke, amend, 

or waive any of its rules at any time ''for good cause shown." 47 C.F.R. § 1.3; see also Oct. 30 

Order, ir 23; Northeast Cellular Tel. Co. v. FCC, 897 F. 2d 1164, 1166 (D.C. Cir. 1990). In addition 

to "good cause shown," waiver also requires the Commission find that a waiver is in the public 

interest. See Oct. 30 Order, i! 23; see also Northeast Cellular Tel. Co., 897 F. 2d at 1166 ('The FCC 

may exercise its discretion to waive a rule where particulate facts would make strict compliance 

inconsistent with the public interest."). The Commission has already determined that both of these 

requirements are satisfied in the context of the rule applying the opt-out notice requirement to 

solicited facsimiles. See Oct. 30 Order,~ 26-27. 

C. Virtuox is Similarly Situated to Parties Granted Waiver By the Oct. 30 Order 

Virtuox is similarly situated to the pai1ies that were granted retroactive waivers by the Oct. 
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30 Order. In the Litigation, Virtuox is alleged to have sent facsimile transmissions that did not 

contain proper opt-out notices. Virtuox contends that such facsimiles were sent with the prior 

consent of the recipients. Virtuox did not understand and was reasonably uncertain whether the 

opt-out requirement applied to solicited facsimiles. In short, as with the parties that were granted 

waivers by the Oct. 30 Order, Virtuox finds itself potentially subject to significant liability, as well as 

the costs of litigation, based on the application of a provision of the Junk Fax Order, regarding 

which the Commission has recognized there was confusion. 

D. A Limited Retroactive Waiver is Appropriate 

The Commission may grant a waiver where, as here, the underlying purpose of the rule 

would not be served or would be frustrated by application in the instant case, and granting the waiver 

would be in the public interest. 47 C.F.R. §1.925(b)(3)(i). The Commission may also grant a waiver 

where, under the factual circumstances, application of the rule would be inequitable, unduly 

burdensome or contrary to the public interest. 47 C.F.R. § 1.925(b)(3)(ii); see also 47 C.F.R. § 1.3 

(the Commission may waive any provision of its rules for good cause shown, at any time); Keller 

Commc'ns, Inc. v. FCC., 130 F.3d 1073, 1076 (D.C. Cir. 1997) ("The Commission may waive its 

rules if particular facts would make strict compliance inconsistent with the public interest.") 

(internal quotations omitted). 

Here, the underlying purpose of the Rule would not be served by applying the subject opt­

out requirement to Petitioner. A purpose of Section 64.1200 is to allow consumers to stop 

unwanted faxes. See 47 CFR 64.1200(a)(4). This purpose would not be furthered by subjecting 

Petitioner to potentially significant liability for facsimile transmissions that did not contain proper 

opt-out notices where the recipients had provided prior express permission to receive such faxes and 

there was confusion regarding whether the opt-out requirement applied to such faxes. 

Additionally, granting a limited and retroactive waiver to Petitioner would serve the public 
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interest. The f'actors that weighed in favor of granting a retroactive waiver to the parties addressed 

by the Oct. 30 Order are similarly applicable here. Specifically, the confusing nature of the 

contradictory footnote and lack of explicit notice have yielded a situation in which Petitioner, a 

small business, may be exposed to significant liability, even though Petitioner believed it was 

complying with the TCP A. 

For the same reasons, under these unique factual circumstances, requiring application of 47 

C.F.R. §64.1200(a)(4)(iv) to Petitioner would be inequitable. 

Petitioner therefore respectfully requests a retroactive waiver of liability under the TCP A 

and the FCC's regulations and orders relating to facsimiles transmissions sent to recipients who had 

provided prior express invitation or permission to receive such faxes, but where such faxes did not 

contain opt-out notices in compliance with Section 64.1200(a)(4)(iii) and (iv). 

Date: April 6, 2015 Respectfully submitted, 

Isl Beth-Ann E. Krimskv 
Beth-Ann E. Krimsky 
Florida Bar No. 968412 
beth-ann.krimsky@gmlaw.com 
Lawren A. Zann 
Florida Bar No. 42997 
lawren.zann@gmlaw.com 
200 East Broward Blvd, Suite 1800 
Fort Lauderdale, FL 33301 
Tel: (954) 527-2427 
Fax: (954) 333-4027 
Attorneys for Virtuox, Inc. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 

MOBILITY SOLUTIONS, LLC., 

Plaintiff 
CIVIL ACTION NO. 

vs. 

VIRTUOX, INC., 
CLASS ACTION 

Defendant. 

CLASS ACTION COMPLAINT 

In 1991, Congress enacted the Telephone Consumer Protection Act ("TCPA"), 47 U.S.C. 

§ 227, to regulate the explosive growth of the telemarketing industry. In so doing, Congress 

recognized that "unrestricted telemarketing ... can be an intrusive invasion of privacy ... " 4 7 

U.S.C. § 227, Congressional Statement of Findings #5. Specifically, in enacting the TCPA, 

Congress outlawed telemarketing via unsolicited facsimile ("Junk Fax"). See 47 U.S.C. § 227. 

Plaintiff: Mobility Solutions, LLC ("Plaintiff'), who has long been inundated with illegal Junk 

Faxes and who now comes forward, on behalf of itself and all persons and entities similarly 

situated, and files this complaint against the Defendant, Virtuox, Inc. ("Virtuox"), for its 

violation of federal telemarketing law. 

THE PARTIES 

1. Plaintiff, Mobility Solutions, LLC, is a South Carolina corporation with its principal 

place of business at 1538 Sunset Blvd. in West Columbia, SC 29169. 

EXHIBIT A 
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2. Defendant, Virtuox, Inc., is a privately held medical technology services company 

headquartered, residing and domiciled in this Judicial District at 5850 Coral Ridge, Dr., Suite 

304, in Coral Springs, FL 33076. 

JURISDICTION 

3. The District Court has federal question subject matter jurisdiction pursuant to 

28 U.S.C. § 1331. See Mims v. Arrow Financial Services, Inc., 132 S.Ct. 740 (2012). 

4. Venue is proper in this District under 28 U.S.C. § 1391(b) and (c) because a 

substantial portion of the facts and circumstances that give rise to the cause of action occurred in 

this District, as the facsimile advertisements were sent by the Defendant from this District. 

THE LEGAL BASIS OF THE CLASS CLAIMS 

5. This putative class action arises from the violation by Virtuox of federal law 

prohibiting privacy violations via invasive telemarketing practices. 

6. The claims of the Plaintiff, and the class of persons and entities it seeks to represent, 

arise pursuant to the provisions of the TCPA, a federal statute enacted to prohibit unreasonable 

invasions of privacy via certain telemarketing practices. 

7. The TCPA was also enacted to protect the property rights of the recipients of 

unsolicited facsimile advertisements. 

8. The TCPA prohibits the use of a facsimile machine to send unsolicited 

advertisements for goods and services. 47 U.S.C. §227(b)(I)(C). 

9. The TCPA requires that even facsimile advertisements being sent to companies who 

consented to receipt, or with whom the advertiser had an established business relationship, must 

include language on the facsimile which clearly informs the recipient that they may request that 

future facsimiles cease, and that failure to remove the consumer's facsimile from the 
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telemarketer's database within thirty days is itself a violation of the TCPA. These requisites are 

referred to as ·'Compliant Opt Out Notice." See 47 U.S.C. §227(b)(2)(D). 

10. The TCPA, 4 7 U .S.C. §227(b )(3 ), provides a private right of action as follows: 

A person or entity may, if otherwise permitted by the laws or rules 
of court of a State, bring in an appropriate court of that State, (A) 
an action based on a violation of this subsection or the regulations 
prescribed under this subsection to enjoin such violation, (B) an 
action to recover for actual monetary loss from such a violation, or 
to receiver $500 in damages for each violation, whichever is 
greater, or (C) both such actions. 

l I. Plaintiff brings this action individually and as the representative of all members of a 

nationwide class pursuant to Rule 23 of the Federal Rules of Civil Procedure and Local Rule 

23.1 of the United States District Court for the Southern District of Florida. 

FACTUAL ALLEGATIONS AS TO THE REPRESENTATIVE PLAINTIFF 

12. On April 18, 2013 and July 11, 2013, Virtuox transmitted a Junk Fax to Plaintiff to 

thousands of other entities throughout the United States. Copies of the Junk Faxes are attached 

at Exhibit 1. 

13. At no time did Plaintiff give Virtuox its express prior invitation or permission, or 

prior consent in any fashion, for the transmission of the Junk Faxes. 

14. The Junk Faxes did not contain a Compliant Opt Out Notice. 

15. The Junk Faxes indicated that they were sent from "VirtuOx, Inc." in the header. 

16. The Junk Faxes also indicated that if you wanted more info, you could contact Daniel 

Labi at Daniel.Labi@virtuox.net or (877) 456-3529 ext. 312. 

17. The phone number for (877) 456-3529 is Virtuox's corporate headquarters in Coral 

Springs, FL. See https://www.virtuox.net/contactus.aspx (Last Visited June 10, 2014). 
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I 8. Daniel Labi was an agent, employee and/or representative of Virtuox at the time he 

sent the Junk Faxes at issue. He acted with actual, implied or apparent authority from Virtuox to 

transmit the Junk Faxes. At all relevant times, he acted pursuant to Virtuox's control and 

instruction. In addition to its own direct liability, Virtuox is liable for the actions of Daniel Labi 

based on the doctrines of vicarious liability, respondeat superior, agency, authority and 

ratification. 

CLASS ACTION ALLEGATIONS 

19. Plaintiff brings this action pursuant to Rule 23 of the Federal Rules of Civil Procedure 

and Local Rule 23. l of the United States District Court for the Southern District of Florida on 

behalf of a class of all other persons or entities similarly situated throughout the United States. 

20. The transmission of generic facsimile advertisements promoting their services, 

including transmission to the Plaintiff twice, despite being located in a different state, indicates 

that Virtuox has engaged in widespread advertising via unsolicited facsimile transmission in 

violation of the TCPA. 

21 . Based on the generic style of the facsimile advertisement and the standard 

telemarketing reach of a Junk Fax campaign, Virtuox has likely transmitted unsolicited facsimile 

advertisements to tens of thousands of recipients throughout South Carolina, Florida and the 

United States. 

22. Virtuox did not obtain the consent of facsimile recipients, including the Plaintiff and 

putative class, prior to the transmission of facsimile advertisements. 

23. By not contacting the Plaintiff or any other individuals prior to sending them 

unsolicited marketing material, Virtuox carelessly and recklessly failed to obtain prior express 

invitation or permission from Plaintiff and the putative class members it seeks to represent, and 
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to take all steps necessary to ensure that the facsimile marketing campaign of Vitiuox was 

compliant with telemarketing law. 

24. To the extent facsimile advertisements were transmitted by Vi11uox to consumers 

who had given consent, or had an established business relationship with Vi1iuox, of which there 

is no evidence at this time, the facsimile advertisements are still in violation of the TCP A as they 

did not contain the Compliant Opt Out Notice required by law. 

25. The class of persons represented by Plaintiff is composed of all persons or entities 

within the United States to whom Virtuox sent facsimile advertisements promoting Virtuox and 

its services at any time within four years prior to the filing of the instant Complaint. 

26. The class as defined above is identifiable by phone records, fax transmittal records, 

and fax number databases, used by Virtuox or its agents, in transmitting its unsolicited facsimile 

advertisements. On information and belief, the potential class members number in the thousands 

and constitute a class so numerous that joinder of all class members is impracticable. The 

Plaintiff is a member of the putative class. 

27. There are questions of law and fact common to Plaintiff and to the proposed class, 

including but not limited to the following: 

a. Whether Virtuox violated the TCPA and FCC promulgating regulations by 

engaging in illegal fax advertising; 

b. Whether the facsimiles sent by Virtuox to class members constitute 

unsolicited advertisements; and 

c. Whether the Plaintiff and the members of the class are entitled to statutory 

damages as a result of Virtuox's actions. 

28. Plaintiffs claims are typical of the claims of the class. 
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29. Plaintiff is an adequate representative of the class because its interests do not conflict 

with the interests of the class, it will fairly and adequately protect the interests of the class, and it 

is represented by counsel skilled and experienced in class actions. 

30. Common questions of law and fact predominate over questions affecting only 

individual members of the class, and a class action is the superior method for fair and efficient 

adjudication of the controversy. The only individual question concerns identification of class 

members, which will be ascertainable from records maintained by Virtuox and/or its agents. 

31. The likelihood that individual members of the class will prosecute separate actions is 

remote due to the time and expense necessary to conduct such litigation. 

32. Plaintiff is not aware of any litigation concerning this controversy already 

commenced by others who meet the criteria for class membership described above. 

33. Plaintiff is capable of and willing to represent the other members of the class. 

CAUSES OF ACTION 
COUNT I: VIOLATION OF THE TCPA 

34. Plaintiff incorporates the allegations from all previous paragraphs as if fully set forth 

herein. 

35. Vi11uox, and/or its agents, caused unsolicited facsimile advertisements to be sent to 

Plaintiff and to the facsimile machines of other members of the putative class, in violation of the 

TCPA and the FCC's promulgating regulations. 

36. By causing unsolicited facsimile advertisements to be sent to the class, Virtuox 

violated the privacy rights of the Plaintiff and class members. 

37. By causing unsolicited facsimile advertisements to be sent to the class, Virtuox 

caused the Plaintiff and class members to sustain property damage and cost in the form of paper 

and toner. 
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3 8. By causing unsolicited facsimile advertisements to be sent to the Plaintiff and the 

class, Virtuox interfered with the Plaintiffs and class members' use of their property as 

Plaintiffs and class members' facsimile machines were encumbered by the transmission of 

Virtuox' s unsolicited facsimile advertisements. 

39. By causing unsolicited facsimile advertisements to be sent to the Plaintiff and the 

class, Virtuox caused the facsimile machines of the Plaintiff and class members to be 

encumbered by the transmission of unsolicited facsimiles. 

40. Virtuox failed to provide the requisite Opt Out Notice on its advertisements informing 

the recipients of their right to cease receiving such advertisements and a cost free mechanism to 

make such request. 

41. Failure to provide Opt Out Notice on a facsimile advertisement is a separate and 

distinct violation of the TCPA. 

42. The TCPA provides for statutory damages in the amount of a minimum of $500 for 

each separate violation of the TCPA. The damages suffered by the Plaintiff, and the class it 

seeks to represent, are negligent or willful. 

COUNT II: INJUNCTIVE RELIEF 

43. Plaintiff incorporates the allegations from all previous paragraphs as if fully set forth 

herein. 

44. The TCP A expressly authorizes injunctive relief to prevent future violations of the 

Act. 

45. The Plaintiff, acting on behalf of the Class, respectfully petitions the Court to order 

Vi1tuox to immediately cease engaging in unsolicited facsimile advertising in violation of the 

TCPA. 
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PRAYER FOR RELIEF 

WHEREFORE, on behalf of itself and the other members of the class, the Plaintiff prays 

for the following relief: 

A. That Virtuox immediately be restrained from engaging in future telemarketing in 

violation of the TCP A. 

B. That Virtuox, its agents, or anyone acting on its behalf, be immediately restrained 

from altering, deleting or destroying any documents or records that could be used to identify the 

members of the class. 

C. That this Court certify the claims of the named Plaintiff and all other persons 

similarly situated as class action claims as provided by Rule 23 of the Federal Rules of Civil 

Procedure and Local Rule 23.1 of the United States District Court for the Southern District of 

Florida. 

D. That the named Plaintiff and the other members of the class action so certified be 

awarded $500 for each negligent violation of the TCPA by Virtuox and $1,500 for each wilfull 

violation of the TCPA. 

E. That the Court enter an appropriate order enjoining Virtuox, its agents, or anyone 

acting on its behalf, from altering, erasing, changing, deleting, destroying or otherwise disposing 

of any records, including computer disks or computer programs, in its possession or control 

which can be used to identify all persons, corporations, or other entities to whom defendants 

have transmitted unsolicited facsimile advertisements. 

F. That the named Plaintiff and the members of the class be granted such other and 

further relief as is just and equitable under the circumstances. 
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JURY DEMAND 

THE CLASS PLAINTIFF REQUESTS A ,JURY TRIAL AS TO ALL CLAIMS OF THE 
COMPLAINT SO TRIABLE. 

Dated this 101
h day of June, 2014. 

sf J. Matthew Stephens 
J. Matthew Stephens (FL Bar No. 0688649) 

COUNSEL FOR THE PLAINTIFF AND THE PUTATIVE CLASS: 

MCCALLUM, METHVIN & TERRELL, P.C. 
2201 Arlington A venue South 
Birmingham, AL 35205 
Telephone: (205) 939-0199 
Facsimile: (205) 939-0399 
E-mail: mstephens@mmlaw.net 

DEFEFENDANT TO BE SERVED AT: 

VIRTUOX, INC. 
Clo Steven F. Li ca, Registered agent for service of process 
6238 NW 120th Drive 
Coral Springs, FL 

9 



Case 0:14-cv-61352-RNS Document 1-1 Entered on FLSD Docket 06/10/2014 Page 1of3 

EXHIBIT 1 
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Customize Oevice with vour Logo 

High Definition OLEO 

Call Patient to Verify Usage 

VirtuOx Corporate 
5850 Cora! Ridge Dr 

Suite 304 
coral Springs, FL. 33076 

?hone: 877.337.7111 

·.u· ..... . 
. . -- ·. 

Introducing the VPOD Ultra 

The newVPOD Ultra with Good Study Indicator or jGSl) bas new technology 
that will 100% eliminate all failed uploads that normally would need 
retesting. 

This could save your company potentially thousands of dollars each month 

• $299 
• FDA Apptoved . . . 
• (HR?O) High Resolution Pulse Oximetry, Measures in 1 second 
• Good Study Indicator, Displays the Hours, Minutes & scs recorded 
• Non Volatlle Memory, Never Loose Data or SetTime I Date Again 
• High Definition OLEO with Multl Directional Display 
• Cvstomized Devlce With Your Logo When ?owe.red On 
• 60 Hours of Data Storage 
• Rechargeable lithium Ion With 24 Hours of Battery Life 
• Mini USB.!>robe/ Download Cable at No Additional Charge 
• Carryl.ns case & car charger also available 

If you use the 920i:n/ 920mpluHoU could be r<;?peatlng as. much as 37% of 
your Ove.might Oximetries. With Competitive Bidding you must reduce your 
Activity Based Costs in every department. 

Now ls the tlme to look at your Overnight Oximetry Program costs! 

Inherent problems with the 920M / 920M PlUs that require a retest 

NO Data to Upload 
When the. batteries are.removed or die the memory gets er~sed automatically. 

Sad Date I Time . 
When the batteries are replaced in between patients the date and time 
automatlcally reset which you must remember to manually 

No Good Study Indicator . 
When you pick up device you have np way of knowing if there's sufficient data 
on the device to get a successful upload. 

Get a 30 day Free Trial 

Email panie1.Lebi@VirtuOx.net for more info 
Cal! Daniel @877-456-3529 ext. 312 for more info 

VirtuOx Laboratory 
1001. Bayhill Drive 

Second Floor 
San Brw,01 CA 94006 

Phone:· 877 .337.7111 
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IRTUOIX 
AN OFFER HME PROVIDERS CAN.'T 

REFUSE 
Summer Savin_gs Opportunity! 

With Round 2 competitive bidding set"to begin on July lst, 
now is the time to 

SAVE.BIG! 
• 4 VPO D Ultra 's with Probe 
• 4 VirtuOx Bags 
• 4 Car chargel's f o:r Ultra 
• 4 Finger Tip Pulse Oximeters 

(great for spot checks) 
(Use Promo co.de "Hot Summer") 

These savings will only be taking p~ace until July 15th .. ONLY! 

Hot Summer Pacltage Price--Only $1079 

In order to Take Advantage of this Limited Time Offer Fill Out the 

Fomt at the bottom and fax it back to 800-586•430 l 
A.CT NOW.AND SAVE OVER.$4001 

Company Name: ____________ _ 

Fax Ntunber: · --------------
Email Address: 

VirtuOx, Inc 
-5850 Coral Ridge Dr. 
suite 304 
Coral Springs, FL 33076 

Phone· .877-456-3529 Ext. 3 ! 2 
Fax: Sa;l0-586-4301 · 
Email• DA1'1EL.(.Al3I@\•irtuox.net 

IF YOU WISH TO BE REMOVED FROMFl'TlJRE NOTIFICA'I."IONS PLEASE E:MAIL SALES@VIRTUOX.'N"ET 
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AO 440 (Rev. 06/12) Summons in a Civil Action 

UNITED STATES DISTRICT COURT 
for the 

Southern District of Florida 

Mobility Solutions, LLC 

Plaintiff(s) 

v. 

Virtuox, Inc. 

Defendant(s) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 

SUMMONS IN A CJVJL ACTION 

To: (Defendant's name and address) VIRTUOX, INC. 
Clo Steven F. Lica, Registered agent for service of process 
6238NW120th Drive 
Coral Springs, FL 

A lawsuit has been filed against you. 

Within 21 days after service of this summons on you (not counting the day you received it) - or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff's attorney, 
whose name and address are: J. Matthew Stephens 

Mccallum, Methvin & Terrell, PC 
2201 Arlington Avenue South 
Birmingham, AL 35205 
205-939-0199 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT 

Signature of Clerk or Deputy Clerk 


